
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/WE/925/2000/NJ 

In the complaint between: 

 

J G Moran Complainant 
 

and  

 

De Beers Pension Fund Respondent 
  
 
 

FINAL DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT OF 1956  

 
 

1. On 2 February 2001 I handed down an interim ruling and issued a rule nisi calling 

upon the parties to show cause why the following order should not be granted: 
 

1) It is declared that the respondent is not entitled to impose a restriction on the transfer of the 

complainant’s benefit to a preservation fund to the effect that he may make no withdrawals 

prior to reaching the age of 55.  

 

 2) The respondent is directed to take all steps necessary to ensure a transfer of R139 508.56, 

together with interest thereon at the rate prescribed in the Prescribed Rate of Interest Act of 

1975 for a judgement debt from 3 September 1998 to date of transfer, to the Old Mutual 

Protector Preservation Fund within 14 days of receiving notice from the complainant to do 

so. 

 

2. The factual background and the applicable rules in this matter have been fully 

canvassed in the interim ruling and it is unnecessary to again repeat them in any 

detail.  Suffice it to say that the complainant upon his termination of membership of the 

fund initially elected his actuarial value to be transferred to the Protektor Preservation 
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Fund.  The fund imposed a restriction on the transfer to the effect that no withdrawals 

could be made by the complainant prior to him reaching the age of 55 years.  The 

issue for determination is whether the fund had the authority to impose the aforesaid 

restriction. 

 

3.  Mr Rabe acting on behalf of the respondent  (“the fund”) submitted a detailed 

response objecting to the rule nisi.  Essentially he submitted four arguments as to why 

the rule nisi should be discharged.  That is, the election initially exercised by the 

complainant did constitute full preservation (with the condition) as required by the rules 

of the fund.  Secondly, equity and the interests of justice required the restriction.  

Thirdly, a preservation fund permitting an early withdrawal benefit did not constitute an 

“approved retirement annuity or approved pension fund” as stipulated by the early 

withdrawal benefit rule.  Finally, the complainant also made an informed decision.  I 

deal with the various arguments in turn. 

 

4. With regard to the first argument, Mr Rabe contended that the crucial question is not 

whether the fund had the authority to impose the restriction on the transfer to the 

preservation fund, but rather where there was due compliance with the early 

withdrawal benefit rule to the effect that the benefit elected had to be preserved as 

meant in its normal dictionary interpretation.  In this regard, he referred to the Concise 

English dictionary, where preservation was inter alia defined as “…to keep 

undisturbed, to keep safe, to maintain and to retain”.  He submitted that in terms of 

rule A8.2.1(c), the rule governing the withdrawal benefit is subject to preservation as 

set out in rule A8.3.1 and A8.3.2.  Therefore, in effect the argument advanced is that 

by placing the restriction on the transfer, the fund in effect complied with A8.2.1(c) 

read together with A8.3.1.  That is, there was an express provision in terms of which 

the restriction could be imposed. 

 

5. In terms of rule A8.2.1(c) the complainant was entitled to his accrued pension (by 
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virtue of it being greater than a refund of his accumulated contributions increased by 

100%) which was subject to a preservation option.  The preservation option was 

regulated by rule A8.3.1, in terms of which a member, who elects to preserve his 

withdrawal benefit shall be entitled to a transfer of his benefit to another approved 

retirement annuity fund or approved pension fund.  Whilst the ordinary meaning of 

preservation clearly refers to keeping an item safe, maintained, retained or 

undisturbed, on a proper interpretation of rule A8.3.1, there is nothing to indicate how 

long the preserved benefit should actually be preserved.  That is, the rule allows the 

member the option of a preservation benefit. The member has the option to preserve 

his entire withdrawal benefit or portion thereof, which has to be transferred to another 

approved fund.  All the rule requires is the member to exercise his option for a 

preservation benefit and thereafter the fund is obliged to transfer the benefit to an 

approved retirement annuity fund or to another approved pension fund.  There is 

nothing explicit in the rule allowing the fund to impose a restriction and the length of 

period for which the benefit has to be preserved is not at the instance of the fund but 

rather at the instance of the member and subject to the rules of the fund to which he 

subsequently transfers.  Therefore, whilst I am in agreement with Mr Rabe as regards 

to the meaning of preservation, there is nothing explicit or implicit in rule A8.3.1 or 

A8.3.2 allowing the fund to impose a restriction on the early withdrawal benefit.     

 

6. The second argument advanced on behalf of the fund is that equity and justice would 

not be served by the fund vis-à-vis other exiting members, who opted either for a cash 

only or a part-cash benefit, if a preservation fund could be used as a vehicle to gain 

access to part of the withdrawing members’ actuarial values earmarked for 

preservation.  Equity demands that the trustees ensure the same treatment of 

members whether they elect a part-cash benefit or whether they seek to contrive this 

by first preserving their benefit and immediately thereafter take a full cash withdrawal.   

 

7. While the rules of the fund allowed for a greater early withdrawal benefit to a member 
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who opts for a preservation benefit as opposed to a cash benefit, may have 

anomalous consequences, it is not the role of this office to interfere with such benefit 

structures.  The role of this office with regard to a complaint relating to the 

interpretation and application of the rules of a pension fund, is to make a ruling on the 

interpretation of the rules and not to determine whether the benefit is equitable or just. 

Provided the rules are not unconstitutional or unlawful, even though they might lead to 

hardship or inequity among certain classes of beneficiaries, the fact remains that the 

benefits are determined by the rules of the fund, which are paramount.  

 

8. The third argument advanced by Mr Rabe is that rule A8.3.1 makes no mention of a 

preservation fund per se as a vehicle accepted for the transfer of preserved  benefits.  

Therefore, upon a restrictive interpretation of rule A8.3.1, preservation funds do not fall 

within a framework of either an approved retirement annuity fund or an approved 

pension fund.  In the alternative, he argued that should I deem a preservation fund to 

fall within the meaning of an approved pension fund, the trustees would have a right to 

prohibit payment prior to retirement age in the chosen preservation fund to bring the 

preservation fund in line with other approved pension funds such as the retirement 

annuity fund, which grant benefits only at retirement at the age of 55. 

 

9. The reference to “…an approved retirement annuity fund or to another approved 

pension fund” is undefined in the rules of the fund.  The term “approved”  could either 

refer to the approval by the Commission of Inland Revenue in terms of section 1(c) of 

the Income Tax Act 58 of 1962 or a particular fund approved by the trustees of the 

respondent fund.  However, it is unnecessary for me to make a definitive ruling on this 

issue, as the fund agreed to transfer the benefit to the Protektor Preservation Fund, 

which is a pension fund approved by the Commissioner of Inland Revenue and falls 

within the meaning of a pension fund as defined in the Pension Funds Act. 

 

10. I have difficulty in following the alternative argument submitted by Mr Rabe.  The mere 
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fact that the rule allows the benefit to be transferred to a retirement annuity fund or 

another pension fund and the fact that the rules of a retirement annuity fund do not 

permit the benefit to accrue prior to the member reaching the age of 55 does not per 

se entitle the trustees to impose a restriction to this effect in respect of a transfer to 

another pension fund.   Taking this argument to a logical conclusion would mean that 

whenever the trustees effected a transfer to another pension fund, any conditions 

imposed in this particular pension fund may allow the trustees a concomitant right to 

impose a similar condition in respect of the said transfer.  The complainant’s transfer 

to the preservation fund is regulated by the rules of the respondent fund and not the 

rules of other pension funds.   

 

11. The final argument advanced by the fund is that the complainant was at all times 

aware of the implications of selecting a part-cash-part-preservation benefit as opposed 

to his original election and therefore made an informed decision when reversing his 

original full preservation benefit.  At the same time the fund had acted transparently in 

its advice to the complainant and affording him an opportunity to stay with his original 

election, which he refused.  Therefore, the suggestion is that by virtue of the 

complainant having allegedly made an informed decision to reverse his earlier decision 

and to opt for a part-cash-part-withdrawal benefit, he cannot again opt for a full 

preservation benefit.   

 

12. Whilst the fund must be commended for its conciliatory attitude in allowing the 

complainant to cancel his initial election and exercise a part-cash-part-preservation 

benefit, this does not resolve the issue as regards to whether the complainant made 

an informed decision.  When the complainant initially transferred his entire benefit to 

the preservation fund, the fund unlawfully imposed a restriction on the benefit. 

Hereafter, when the complainant became aware of the restriction itself and not the 

unlawfulness thereof, he elected to cancel his initial election and opt for a part-cash-

part-withdrawal benefit. The complainant was clearly labouring under the mistaken 
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impression that the fund had imposed a lawful restriction.  The fact that the 

complainant cancelled his earlier election does not make an otherwise unlawful 

restriction lawful.  The complainant clearly did not make an informed decision as he 

was under the mistaken impression that the fund had the authority to impose the 

restriction.  Therefore, I cannot agree with Mr Rabe’s submission that the complainant 

made an informed decision and is therefore not entitled to re-exercise his original 

election. 

 

13. Accordingly, on the evidence before me, I am satisfied that the respondent fund was 

not entitled to impose a restriction on a transfer of the complainant’s withdrawal benefit 

to the preservation fund.  Consequently, due to the unlawful restriction imposed on the 

transfer, the complainant should have the right to re-exercise his withdrawal option 

afresh. The appropriate relief is to put him in the position he would have been had the 

unlawful restriction not been imposed.  In the interim ruling, I held that the complainant 

is entitled to a further R139,508.56 to be preserved, together with interest thereon.  Mr 

Rabe has informed my investigator that this amount should be amended at it does not 

take into account certain deductions made by the South African Revenue Services.  

According to Mr Rabe, this figure should in fact be R128,847.06.  The amount is 

composed as follows: 

 
Total withdrawal benefit        410,022.16 

Less 

 

1) Cash advance requested                 100,000.00 

2) Tax on lump sum        64,252.19 

3) Refunded directly to complainant for tax      13,486.26 

4) Arrear tax called fro by SARS         5,717.52 

5) Medicals due           1,840.32 

6) Transfer to Old Mutual        92,775.20 

7) Additional interest paid to complainant        3,103.06 

Nett difference       128,847.06               
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       R410,022.16 R410,022.16  

  

Thus, the complainant is entitled to a further R128,847.06 to be preserved, together 

with interest thereon.  

 

14. Accordingly, the final order of this tribunal is as follows: 

 

14.1. The restriction imposed by the respondent to the effect that the complainant 

may make no withdrawals, prior to reaching of the age of 55 years, in the 

preservation fund is unlawful and is hereby set aside. 

 

14.2. The respondent is directed to take all necessary steps to ensure a transfer of 

R128,847.06, together with interest thereon at the rate prescribed in the 

Prescribed Rate of Interest Act of 1975 for a judgement debt from 3 September 

1998 to the date of transfer, to the Old Mutual Protektor Preservation Fund, 

within 6 weeks of receiving notice from the complainant to do so.  

 

 

 

Dated at CAPE TOWN this day 16th March of 2001. 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 


	Less

